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US. Customs Service 


Treasury Decisions 


(T.D. 77-232) 
Ports of Entry—Customs Regulations amended 


Section 1.2(c), Customs Regulations, pertaining to Customs field organization, 
amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., September 12, 1977. 


TITLE 19—CUSTOMS DUTIES 
CuaptTer I—UNITED States Customs SERVICE 
PART 1 — GENERAL PROVISIONS 


AGENCY: United States Customs Service, Department of the 
Treasury 


ACTION: Final Rule 


SUMMARY: To obtain more efficient use of Customs personnel, 
facilities, and resources, and to provide better service to carriers, 
importers and the public, the United States Customs Service has 
determined to make certain changes in its field organization. This 
document extends the Customs port of entry limits of Akren, Ohio; 
Cleveland, Ohio; and Louisville, Kentucky. Further, the Customs 
ports of entry of Ashtabula, Ohio, and Conneaut, Ohio, are con- 
solidated into one Customs port of entry. 


EFFECTIVE DATE: October 20, 1977. 
FOR FURTHER INFORMATION CONTACT: 
Robert Schenarts, Inspection and Control Division, United 


States Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229 (202-566-8151). 
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SUPPLEMENTARY INFORMATION 
BACKGROUND 


As part of its continuing program to obtain more efficient use of 
personnel, facilities, and resources, and to provide better service 
to carriers, importers and the public, the United States Customs 
Service determined that it would be desirable to make certain changes 
in the field organization of Customs Region IX (Chicago, Illinois). 
However, prior to making any of these changes, a notice of each 
proposed change was published in the FeprraL ReaisterR giving 
interested persons an opportunity to submit relevant data, views, 
or arguments concerning the proposed changes. After consideration 
of the comments received in response to the notices, the Customs 
Service has decided to make the changes set forth in this document. 


AKRON, OHIO 


On December 15, 1976, notice of a proposal to extend the Customs 
port of entry limits to Akron, Ohio, was published in the FrepERAL 
Reeister (41 FR 54777). No comments were received in response 
to this proposal. 

Accordingly, the port limits of Akron, Ohio, are extended to include 
all of Summit County, Ohio, and Lake Township in Stark County, 
Ohio. 


CLEVELAND, OHIO 


On December 3, 1976, notice of a proposal to extend the Customs 
port of entry limits of Cleveland, Ohio, was published in the FrpERAL 
Reaister (41 FR 53039). One favorable comment was received in 
response to this proposal. 

Accordingly, the port limits of Cleveland, Ohio, are extended to 
include all of Cuyahoga County, Ohio. 


LOUISVILLE, KENTUCKY 


Also on December 3, 1976, notice of a proposal to extend the 
Customs port of entry limits of Louisville, Kentucky was published 
in the Feprrat Recister (41 FR 53039). The one comment which 
was received was in favor of the proposed change since the extension 
would assist many firms located beyond the city limits that are 
actively engaged in foreign trade. The commenter also noted that 
the extension would assist in the development of international trade 
in the publicly-owned industrial park located along the Ohio River in 
southwestern Jefferson County. 

Accordingly, the port limits of Louisville, Kentucky, are extended 
to include all of Jefferson County, Kentucky, Twelve Mile Island, 
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Kentucky, the townships of Utica, Jeffersonville, and Silver Creek 
in Clark County, Indiana, and the township of New Albany in Floyd 
County, Indiana. 


ASHTABULA AND CONNEAUT, OHIO 


On January 11, 1977, notice of a proposal to consolidate the ports 
of Ashtabula, Ohio and Conneaut, Ohio, into one Customs port of 
entry to be known as the Ashtabula/Conneaut Customs port of entry 
was published in the Feprrat Reaister (42 FR 2329). No comments 
were received in response to this proposal. 

Accordingly, the Customs port of entry limits of Ashtabula, Ohio, 
and Conneaut, Ohio, are consolidated into the Ashtabula/Conneaut 
Customs port of entry. The geographical limits of the consolidated 
port of entry include all of the territory within the corporate limits 
of Ashtabula and Conneaut, Ohio, as well as all the territory located 
between Ohio State Route 531, also known as Lake Road, and Lake 
Erie from the western city limits of Conneaut to the eastern city 
limits of Ashtabula. 


AUTHORITY 


These organizational changes are made under the authority vested 
in the President by section 1 of the Act of August 1, 1914, 38 Stat. 
623, as amended (19 U.S.C. 2), and delegated to the Secretary of the 
Treasury by Executive Order No. 10289, September 17, 1951 (3 CFR, 
1949-1953 Comp., Ch. II), and pursuant to the authority provided 
by Treasury Department Order No. 190, Rev. 14 (42 FR 35239). 


DRAFTING INFORMATION 


The principal author of this document was Marvin M. Amernick, 
Attorney, Regulations and Legal Publications Division of the Office 
of Regulations and Rulings, United States Customs Service. However, 
personnel from other offices of the Customs Service participated in 
its development, both on matters of substance and style. 


AMENDMENTS TO THE CUSTOMS REGULATIONS 


To reflect these changes, the table in section 1.2(c) of the Customs 
Regulations (19 CFR 1.2(c)) is amended by adding the language 
“(including the territory described in T.D. 77-232)” directly after 
“Akron, Ohio (E.O. 4597, Feb. 25, 1927)”; by deleting the language 
“(including territory described in T.D. 54734)”, which appears directly 
after “CLEVELAND, Oxn10” and adding in its place the language ‘‘(in- 
cluding the territory described in T.D. 77-232)”; by deleting the 
language “Ashtabula, Ohio” and adding in its place the language 
“Ashtabula/Conneaut, Ohio (including the territory described in 
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T.D. 77-232)”; by deleting the language “‘Conneaut, Ohio” and by 
adding the language ‘(including the territory described in T.D. 
77-232)” directly after “Louisville, Ky.” all in the column headed 
“Ports of entry” in the Cleveland, Ohio, Customs district (Region IX). 


(Sec. 1, 37 Stat. 434, sec. 1, 38 Stat. 623, as amended (5 U.S.C. 301, 19 U.S.C. 
1, 2)) 
(ADM-9-03) 


Berte B. ANDERSON, 
Under Secretary of the Treasury. 


{Published in the Feperat Reaister September 20, 1977 (42 FR 47190)] 


(T.D. 77-233) 
Drawback—Customs Regulations amended 


Section 22.43, Customs Regulations, relating to verification of drawback claims, 
amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—Unitep States Customs SERVICE 
PART 22 — DRAWBACK 


AGENCY: United States Customs Service, Department of the 
Treasury 


ACTION: Final Rule 


SUMMARY: This rule eliminates the requirement that Customs 
verify (audit) certain drawback documents as they are received. The 
expense involved in verifying the documents as they are received is 
not justified. The affected drawback documents will now be verified 
at random or whenever the regional commissioner believes verifica- 
tion is needed. 


EFFECTIVE DATE: 30 days after publication in the Feprran 
REGISTER. 


FOR FURTHER INFORMATION CONTACT: 
Jerry C. Laderberg, Attorney, Carriers, Drawback and Bonds 
Division, United States Customs Service, 1301 Constitution 


Avenue N.W., Washington, D.C. 20229 (202-566-5856). 
246-005—77-——_2 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

“Drawback” denotes a situation in which a duty or tax, lawfully 
collected, is refunded or remitted, wholly or partially, because of a 
particular use made of the merchandise on which the duty or tax was 
collected. One of the more common types of drawback is that allowed 
upon the exportation of articles manufactured or produced in the 
United States with the use of imported merchandise (section 313(a), 
Tariff Act of 1930 (19 U.S.C. 1313(a))). Part 22 of the Customs 
Regulations (19 CFR Part 22) contains provisions regarding draw- 
back claims. 

Prior to approving claims for drawback of duties, Customs must 
verify (audit) the claim and the related drawback documents pursuant 
to section 22.43 of the Customs Regulations (19 CFR 22.43). Para- 
graph (d) of that section, as amended by T.D. 76-119 on April 30 
1976 (41 FR 18071), provides that schedules, supplemental schedules, 
and supplemental advisory schedules, when not incorporated in a 
drawback statement or supplemental statement, shall be verified 
when received. In many instances, the various schedules (which show 
the quantity of imported materials used or appearing in each finished 
article) are filed after the filing of the drawback statement or supple- 
mental statement (which describes the methods of manufacture or 
production that will be followed and the records that will be kept by 
each manufacturer or producer of articles intended for exportation 
with benefit of drawback). 

Upon review, Customs has now determined that the expense 
involved in verifying the schedules as they are received is not justified. 
Therefore this amendment eliminates that requirement by deleting 
present paragraph (d) of section 22.43. The various schedules will now 
be verified at random or whenever the regional commissioner believes 
that verification is required for the orderly and efficient administration 
of the drawback law and regulations. This amendment also con- 
solidates the text of present paragraphs (e) and (f) of section 22.43 into 
a new paragraph (d) for clarity. 

Because this amendment pertains solely to agency procedure or 
practice it is exempt from the notice requirements of 5 U.S.C. 553. 


DRAFTING INFORMATION 


The principal author of this document was Richard M. Belanger, 
Attorney, Regulations and Legal Publications Division of the Office 
of Regulations and Rulings, United States Customs Service. However, 
personnel from other offices of the Customs Service participated in 
developing the document, both on matters of substance and style. 
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AMENDMENTS TO THE REGULATIONS 


Accordingly, Part 22 of the Customs Regulations (19 CFR Part 22) 
is amended in the following manner: 


PART 22 — DRAWBACK 


Section 22.43 is amended by deleting paragraphs (d), (e), and (f), 
and by adding a new paragraph (d) to read as follows: 


§ 22.43. Verification of drawback claims. 
* * * * - 


(d) In addition to taking any actions prescribed in this section, 
the regional commissioner shall refer drawback documents to the 
regional Regulatory Audit Division for verification at random or 
whenever he believes verification is required for the orderly and 
efficient administration of the drawback law and regulations. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (5 U.S.C. 301, 19 U.S.C. 66, 
1624)) 


(ADM-9-03) 


G. R. Dickerson, 
Acting Commissioner of Customs. 


Approved September 12, 1977, 
Bette B. ANDERSON, 
Under Secretary of the Treasury. 


[Published in the FeprraL Reeister September 22, 1977. (42 FR 47827)] 


(T.D. 77-234) 


Cotton, Wool and Manmade Fiber Textile Products—Restriction 
on Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products 
manufactured or produced in the Republic of Korea 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., September 16, 1977. 


There is published below directive of September 2,.1977, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
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on entry of cotton, wool, and manmade fiber textile products in 
certain categories manufactured or produced in the Republic of 
Korea. This directive amends, but does not cancel, that Committee’s 
directive of September 26, 1976 (T.D. 76-299). 
This directive was published in the Feprrat Recister Septem- 
ber 26, 1977 (42 FR 44572), by the Committee. 
(QUO-2-1) 


Ben L. Irvin, 
for Joun B. O’Loveutin, 
Director, 
Duty Assessment Division. 





Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


September 2, 1977. 
ComMISSIONER OF CusTOMS 


Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMISSIONER: 


On September 29, 1976, the Chairman, Committee for the Imple- 
mentation of Textile Agreements, directed you to prohibit entry for 
consumption or withdrawal from warehouse for consumption during 
the twelve-month period beginning on October 1, 1976 and extending 
through September 30, 1977 of cotton, wool and man-made fiber 
textile products in certain specified categories, produced or manu- 
factured ‘in Korea, in excess of designated levels of restraint. The 
Chairman further advised you that the levels of restraint are subject 
to adjustment." 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, pursuant to para- 
graphs 5(b) and 7(a)(i) of the Bilateral Cotton, Wool and Man-Made 





! The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-made Fiber 
Textile Agreement of June 26, 1975, as amended, between the Governments of the United States and the 
Republic of Korea which provide, in part, that: (1) within the aggregate and applicable group limits, specific 
levels of restraint may be exceeded by designated percentages; (2) these same levels may be increased for 
carryover and carryforward up to 11 percent of the applicable category limit; (3) consultation levels may be 
increased within the aggregate and applicable group limits upon agreement between the two governments; 
and (4) administrative arrangements or adjustments may be made to resolve minor problems arising in the 
implementation of the agreement. , 
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Fiber Textile Agreement of June 26, 1975, as amended, between the 
Governments of the United States and the Republic of Korea, and 
in accordance with the provisions of Executive Order 11651, you are 
directed to amend, effective on September 6, 1977, the twelve-month 
levels of restraint previously established for Categories 9/10, 18/19/26 
(printcloth), 45/46/47, 50/51, 52, 116/117, 120, 121, 124, 234 and 235 
to the following amounts: 


Category Amended Twelve-month Levels of Restraint 2 

9/10 7,241,326 square yards 

18/19/26 (printcloth)* 5,759,189 square yards 

45/46/47 3,409,873 square yards equivalent 

50/51 206,314 dozen (of which not more than 


109,337 dozen shall be in Cate- 
gory 50 and not more than 
147,991 dozen shall be in Cate- 


gory 51) 
52 75,678 dozen 
116/117 484,798 pounds 
120 317,243 numbers 
121 200,950 numbers 
124 1,060,500 numbers 
234 4,114,585 dozen 
235 1,506,952 dozen 


The actions taken with respect to the Government of the Republic 
of Korea and with respect to imports of cotton, wool and man-made 
fiber textile products from Korea have been determined by the 
Committee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the directions 
to the Commissioner of Customs, being necessary to the implemen- 
tation of such actions, fall within the foreign affairs exception to the 
rule-making provisions of 5 U.S.C. 553. This letter will be published 
in the FepERAL ReaistEr. 


Sincerely, 


ArtTHuR GAREL 
Acting Chairman, Committee for the 
Implementation of Textile Agreenients 


2 The levels of restraint have not been adjusted to reflect any imports after September 30, 1976. 
3 In Category 26 the T.S.U.S.A. numbers for printcloth are: 

320.—34 322.34. 327,—-34 

321.—34 326.—34 328.—34 
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(T.D. 77-235) 
Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in the Republic of Korea 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., September 20, 1977. 


There is published below a directive of September 2, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of manmade fiber textile products in Category 229, manufac- 
tured or produced in the Republic of Korea. 

This directive was published in the Freprrat Reaistrer on Sep- 
tember 7, 1977 (42 FR 44833), by the Committee. 

(QUO-2-1) 


Ben L. Irvin, 
for Joun B. O’Loveutin, 
Director, 
Duty Assessment Division. 





Unitep States DEPARTMENT OF COMMERCE 

The Assistant Secretary for Domestic and 
International Business 

Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


September 2, 1977. 


ComMISSIONER OF CusTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. CommIssIONER: 


To facilitate implementation of the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of June 25, 1975, between the 
Governments of the United States and the Republic of Korea, it 
would be appreciated if you would deduct 64,764 dozen from the 
charges to the level of restraint for Category 229 for the agreement 
period which began on October 1, 1976. This deduction is for the 
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period January 1, 1977 through July 31, 1977. Deductions for the 
remainder of the agreement period will be sent when data are available. 
This will become effective on September 8, 1977. 


Sincerely, 


ArtTHuUR GAREL 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


(T.D. 77-236) 
Country of Origin Marking—Customs Regulations amended 


Section 134.43(a), Customs Regulations, relating to methods of marking specific 
articles, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaptrer [—Unitep States Customs SERVICE 


PART 134 — COUNTRY OF ORIGIN MARKING 


AGENCY: United States Customs Service, Department of the 
Treasury 


ACTION: Final Rule 


SUMMARY: This rule corrects an error in the marking regulations 
by adding the Tariff Schedules of the United States (TSUS) item 
numbers for vacuum bottles and other vacuum containers and parts 
thereof to the list of item numbers for articles which must be specially 
marked with their country of origin. The TSUS item numbers for 
vacuum bottles and other vacuum containers and parts thereof were 
inadvertently omitted when the list was amended to reflect changes 
required by the Tariff Classification Act of 1962. 


EFFECTIVE DATE: Upon publication in the Federal Register. 


FOR FURTHER INFORMATION CONTACT: 
Samuel A. Orandle, Attorney, Entry Procedures and Penalties 
Division, United States Customs Service, 1301 Constitution 
Avenue, N.W., Washington, D.C. 20229 (202-566-5765). 


246-005—77——_3 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that every imported article or its container shall be marked 
to indicate to an ultimate purchaser in the United States the English 
name of the country of origin of the article. That section also author- 
izes the Secretary of the Treasury to require specifie methods of 
marking articles. Section 134.43(a) of the Customs Regulations 
(19 CFR 134.43(a)) sets forth specific marking methods for certain 
articles. It provides that vacuum containers and parts thereof and 
certain other specified articles, which are listed by Tariff Schedules 
of the United States (TSUS) (19 U.S.C. 1202) item numbers, shall 
be marked legibly and conspicuously with the country of origin by 
die stamping, cast-in-the-mold lettering, etching, engraving, or by 
means fo metal plates securely attached to the article. 

Although vacuum containers and parts thereof are named in section 
134.43(a), the list of TSUS item numbers in that section does not 
include item numbers 790.59 through 790.63, the provisions for ‘‘vac- 
uum bottles and other vacuum containers and parts thereof.” Those 
item numbers were inadvertently omitted when section 11.8(d) of the 
Customs Regulations (the predecessor of section 134.43(a)) was 
amended by T.D. 55978 (28 FR 9617, August 31, 1963) to reflect 
changes required by the Tariff Classification Act of 1962 (76 Stat. 72). 
The amendment converted the former paragraph numbers of the 
Tariff Act of 1930 under which articles were classified to their corre- 
sponding tariff schedule item numbers. In converting former paragraph 
1553 (the provision for vacuous thermostatic containers with or with- 
out a jacket or casing) to its corresponding item numbers, item num- 
bers 545.31-545.37, TSUS (the provisions for glass inners designed 
for vacuum vessels), were set forth. However, item numbers 790.59- 
790.63, TSUS (the provisions for vacuum bottles and other vacuum 
containers and parts thereof), were inadvertently omitted even though 
the text of section 11.8(d) was amended to refer to the general term 
‘vacuum containers and parts.” 

Although the tariff schedule item numbers for vacuum bottles and 
other vacuum containers and parts thereof are not included in the list 
of item numbers in section 134.43(a), the Customs Service has con- 
sistently applied the marking requirements of section 134.43(a) to 
articles classifiable under those item numbers. However, to avoid any 
possible confusion, it is desirable to amend section 134.43(a) by adding 
item numbers 790.59-790.63, TSUS, to the list. 
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Inasmuch as this amendment merely conforms the regulations to 
existing law and practice, notice and public procedure are unnecessary 
and good cause exists for dispensing with a delayed effective date 
under 5 U.S.C. 553. 

DRAFTING INFORMATION 

The principal author of this document was Richard M. Belanger, 
Attorney, Regulations and Legal Publications Division of the Office of 
Regulations and Rulings, United States Customs Service. However, 
personnel from other offices of the Customs Service participated in 
developing the document, both on matters of substance and style. 

AMENDMENTS TO THE REGULATIONS 

Section 134.43(a) of the Customs Regulations (19 CFR 134.43(a)) 
is amended by adding ‘‘790.59-790.63” at the end of the list of TSUS 
item numbers. 

(R.S. 251, as amended, secs. 304, 624, 46 Stat. 687, as amended, 759 (19 U.S.C. 
66, 1304, 1624)) 

(ADM-9-03) 
Rosert E. CHAseEn, 
Commissioner of Customs, 
Approved September 13, 1977, 
Berre B. ANDERSON, ; 
Under Secretary of the Treasury. 


[Published in the Feprrat Reaister September 27, 1977 (42 FR 49451)] 
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Memorandum Opinion and Order 


Watson, Judge: Plaintiff has moved for summary judgment in 
this dispute over the value for tariff purposes of certain articles 
of wearing apparel imported from Hong Kong in 1969 and appraised 
on the basis of constructed value! at 25% above the invoice prices. 
Plaintiff makes alternative claims of export value? and constructed 
value, both equal to the invoice unit prices. 

Most of the articles are items of made-to-order clothing sold by 
Hong Kong Customs Tailors of Washington, D.C. (hereinafter 
HKCT) to its customers. HKCT obtained the made-to-order clothing 
as well as ready-made clothing from Mascot International, Ltd. of 
Kowloon, Hong Kong, a related company as defined in section 402(g) 
(2) of the Tariff Act of 1930, as amended. 

Plaintiff bases its motion on the affidavits of HKCT’s president 
(Keswani) Mascot’s manager (Aildasani) an officer of a competing 
importer (Daswani) a partner of the latter’s exporter (Lalwani), 
the plaintiff’s customs broker (Cosimano), the responses to inter- 
rogatories made by the appraising official (Tyrrell) as well as the 
customer order forms for the custom-made articles and the invoice, 
cross referenced to bills for materials and tailoring changes. 

Although this represents a considerable mass of information it fails 
to dispel a number of troubling questions and in the end falls short of 
demonstrating the absence of issues of material fact. 

The error of the appraisement is apparent from the failure to follow 
the formula contained in section 402(d) of the Tariff Act of 1930, 





1 Section 402(d), Tarriff Act of 1930, as amended: 

(d) ConstRUCTED VALUE.—For the purposes of this section, the constructed value of imported merchandise 
shall be the sum of— 

(1) the cost of materials (exclusive of any internal tax applicable in the country of exportation directly 
to such materials or their disposition, but remitted or refunded upon the exportation of the article in the 
production of which such materials are used) and of fabrication or other processing of any kind employed 
in producing such or similar merchandise, at a time preceding the date of exportation of the merchandise 
undergoing appraisement which would ordinarily permit the production of that particular merchandise 
in the ordinary course of business; 

(2) an amount for general expenses and profit equal to that usually reflected in sales of merchandise 
of the same general class or kind as the merchandise undergoing appraisement which are made by pro- 
ducers in the country of exportation, in the usual wholesale quantities and in the ordinary course of 
trade, for shipment to the United States; and 

(3) the cost of all containers and coverings of whatever nature, and all other expenses incidental to 
placing the merchandise undergoing appraisement in condition, packed ready for shipment to the 
United States. 

2 Section 402(b), Tariff Act of 1930, as amended: 

(b) Export VALUE.—For the purposes of this section, the export value of imported merchandise shall 
be the price, at the time of exportation to the United States of the merchandise undergoing appraisement, 
at which such or similar merchandise is freely sold or, in the absence of sales, offered for sale in the principal 
markets of the country of exportation, in the usual wholesale quantities and in the ordinary course of trade, 
for exportation to the United States, plus, when not included in such price, the cost of all containers and 
coverings of whatever nature and all other expenses incidental to placing the merchandise in condition, 
packed ready for shipment to the United States. 
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Ellis Silver Co., Inc. v. United States, 63 Cust. Ct. 647, R.D. 11688, 
308 F. Supp. 704 (1969), affd., 67 Cust. Ct. 564, A.R.D. 293 (1971), 
aff'd, 60 CCPA 143, C.A.D. 1100, 477 F.2d 946 (1973). See also, 
United States v. A. N. Deringer, Inc., 46 Cust. Ct. 762, 768, A.R.D. 
127 (1961), appeal dismissed 48 CCPA 169 (1961). The remainder of 
plaintiff’s burden of proof, however, is not satisfied. As regards the 
claim of export value, the most basic considerations are left in a 
confused state. If, as appears to be the case, HKCT is a selected pur- 
chaser, it must prove the price it paid fairly reflected the market 
value of the merchandise. This is not accomplished by reference to the 
prices prevailing in the selected purchaser relationship between the 
competing firms represented by Daswani and Lalwani. There is no 
reason to believe those prices represent market value any more than 
the ones in dispute. 

In the same vein, export value is not proved by showing the prices 
were 20% more than Mascot’s costs. This is a variant of constructed 
value and is not the proof of price in the export market required by 
J. L. Wood v. United States, 62 CCPA 25, C.A.D. 1139, 505 F.2d 
1400 (1974). 

To the extent the ready-made garments may be subject to separate 
consideration and conceivably possessed an export value based on 
their price being one at which such or similar merchandise was freely 
sold in Hong Kong for export to the United States within the meaning 
of section 402(b) of the Tariff Act of 1930, as amended, plaintiff’s 
motion is deficient in proof of the price at which they may have been 
freely sold. Here too a simple showing that Mascot bought the ready- 
made articles on the Hong Kong wholesale market and sold-them-to 
HKCT at a. price 20% higher is not proof of the price of such or 
similar merchandise for export to the United States. 

The proof based on the conduct of the competing importer and 
exporter is triply deficient. First, the statements made as to the 
similarity of the competitor’s prices are unpersuasive considering the 
multiplicity of articles, the time elapsed since exportation, the varia- 
tions in prices of the articles in dispute due te such things as special 
linings, sweat pads and relative size of garment, and the lack of sub- 
stantiation from the competing deponent’s invoices. Secorid, the focus 
of the affidavits is not on the prices themselves but on the method of 
pricing, i.e., the addition of about 20% of whatever were the exporter’s 
costs. Third, even assuming the existence of firm proof as to the 
similarity of the prices in transactions between competitors, because 
the competing importer was a selected purchaser, the prices it paid 
are not persuasive proof of the market value of these articles. 
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In addition to these problems there exists a question as to exactly 
what constitutes the market for export to the United States for this 
type of merchandise, a point with consequences for proof of export 
value or constructed value. Plaintiff evidently takes the position that 
sales in quantities of 15 articles or more constitute the limiting 
characteristics of the relevant market. However, since these are sales 
of 15 different articles the question arises as to whether lumping them 
together creates a meaningful distinction from the market in which 
one article is sold at a time. The existence of a broader market than 
that envisaged by plaintiff would require a corresponding enlargement 
of its proof with respect to both export and constructed value. 

In general plaintiff’s supporting material appears to be somewhat 
better adapted to proof of constructed value than export value. 
However, in this area too, for a variety of reasons, it fails to support 
the granting of a motion for summary judgment. For some articles 
the elements of constructed value are not supplied at all. For others, 
either cost of materials or tailoring cost is missing. In no instance is 
there a separate calculation of the cost of containers and other ex- 
penses incidental to readying the merchandise for shipment to the 
United States. In addition the problem of whether Mascot and its 
competing exporter represent the entire class of those who sell such 
merchandise by virtue of their purported sales in quantities of 15 
articles leaves open the question of just how broad need be the inquiry 
under section 402(d)(2) to determine the element of general expenses 
and profit in sales of merchandise of the same general class or kind. 

In sum, this motion raises more questions than it answers and does 
not provide sufficient evidence to warrant the granting of summary 
judgment on either of the alternative claims. 

For the above reasons, it is 

ORDERED, that plaintiff’s motion for summary judgment be, and 
the same hereby is, denied. 
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